The phenomena of transsexualism is up and rising throughout the world and with the rising numbers also taking place in Malaysia, it is a phenomenon that should be dealt with head on. About one in every thousand people is affected by gender dysphoric to certain extent, they exhibit cross-gender identity, and some of them experience severe gender dysphoria since they are young, and unable to properly function in their natal gender role. In Malaysia, civil laws in the primary sense only focus on the male and female sexes when the laws are drafted. This paper will highlight the current legal standpoint in handling transsexual issues in Malaysia. Finally, the author would like to state that the production of this paper is timely as the transsexual population is fast rising in Malaysia and it is hoped that issues raised in this paper will alert the authorities to set up a task force to tackle this phenomenon.
Introduction
The term 'transsexualism' is believed to have emerged in the 20 th century due to advancement of the medical technologies that made physical sex change possible (Hausman, 1995) . According to the Oxford Dictionary, 'transsexual' is 'a person who has undergone treatment in order to acquire the physical characteristics of the opposite sex ' (Oxford Dictionaries, 2017) . A transsexual is a person who intends to live permanently in the social role of the opposite gender (Cohen-Kettenis and Gooren, 1999) and who desires to undergo hormones therapy and/or surgical procedures (Scutti, 2014) . American
Psychiatric Association (APA) and the World Health Organisation have recognised that the transsexuals are those who suffered from the gender identity disorder, which is recognised as a medical condition (Mageswary et al., 2016) .
In Malaysia, transsexuals are commonly referred to as Mak Nyah, Pak Nyah, Bapok, Pondan etc.
'Mak Nyah', refers to the male-to-female transsexuals (Michelle, 2003) and 'Pak Nyah', refers to the female-to-male transsexuals. Both terminologies are Malay vernacular, which were invented in 1987 and these two terminologies are more preferable by the transsexual community (Goh, 2014) .
Transsexual entities were considered as significant figures in the Malay Archipelago as in the 19 th century, the Manang Bali or Iban Shamans, who were male but dressed like female, were the respectable healers and local leaders. (Goh, 2014) In the 20 th century, many transwomen were appointed as royal courtiers and in 1960, the Sultan of Kelantan treated the transwomen performers with a positive manner.
However, from 1970 onwards, such circumstances have diminished, mainly due to the immense expansion of Islam religion in Malaysia. In 1983, the Malaysian Conference of Rules declared a fatwa, which prohibit practice of cross-dressing and genital reconstruction surgery ("GRS") (Teh, 1998) .
In the contemporary Malaysian society, many transsexuals, especially transwomen are struggling in many aspects of their life, especially employment, education and health care (The Malay Mail Online, 2017) . They encounter immense hardship to secure gainful employment and in order to survive, some of them resorted to involve in sex work. As a result, they are exposed to the high risk of HIV infection (Teh, 2008) and other sexually transmitted diseases. According to the Human Rights Watch's report in 2017, legal criminalisation and public discrimination have caused transsexuals to avoid public health facilities and as a result, HIV prevalence among the transsexual individuals is estimated at 5.6% as compared to 0.4% among the general population. (National Human Rights Society, 2017).
Problem Statement
Although there are rising numbers of transsexuals in Malaysia, there is no proper computation of the actual population of the transsexual as it is very difficult to convince the relevant authorities that there is a significant issue on our hands to deal with. Next up, if the transsexual's population are indeed high, then it would follow that there should be a set of regulations and laws governing this category of individuals, but to the author's knowledge there are no specific laws in Malaysia regulating the transsexual individuals.
Purpose of the Study
This paper aims to analyse the current population of transsexuals in Malaysia and whether there are any laws in Malaysia to regulate this category of individuals.
Research Methods
The research that was done is library based and the study conducted was a qualitative one. The theoretical framework of this research included the relevant Malaysian statutes and regulations, cases, books, articles from journals and other reputable sources, encyclopaedias, internet sources, International
Treaties and Conventions and other law-oriented materials.
Data Collection was done in the form of documents, archival records and any other socio-legal sources that were relevant to the subject matter. The data collection is library and web based. For librarybased, the author referred to materials such as printed statutes and law journals or reports. For web-based, the author uses online databases such as Current Law Journal online database, Lexis Nexis online database for Malayan Law Journal etc. For each of the sources used, relevant and professional works were consulted to ensure the originality of this research.
5.1.Primary Data
The primary data was acquired through statutes, regulations and cases. 
5.2.Secondary Data
The secondary data was derived from social journals, legal journals, press reports, reliable law and https: //dx.doi.org/10.15405/epsbs.2018.12.03.22 Corresponding Author: Lee Sook Ling Selection and peer-review under In the 1990s, the Pink Triangle Foundation, which is a non-governmental organisation with main objectives being to protect vulnerable communities which include the transsexual category and to raise awareness of HIV/AID, reported that there are 10,000 'Mak Nyahs' in Malaysia and among 70% -80% of them are from the Malay ethnic, whereas the remaining 20% -30% are from the Chinese, Indian and other races (Teh, 2001 ). However, the Pink Triangle's survey focussed only on the particular 'Mak Nyah' group only but not the overall transsexual population in Malaysia. The above survey was further supplemented by The Malay Mail Online's survey in 2014 which found that population of the 'Mak Nyahs' are much higher than the 'Pak Nyahs' and 'Pak Nyahs' "constitute a minority within a minority" in Malaysia. (Goh, 2014) .
According to The Star, a privately sponsored survey was conducted in 2001 and this particular survey reported that the estimated transsexual population was at 50,000 at the material time (Farid, 2001 ).
In 2016, Malaysian Ministry of Health reported that the estimated population of 'transgender' was 24,000. However, it is uncertain as to whether the term 'transgender' included the category of transsexuals as there are sources, which are conflicting in opinions, as to the correct meaning of 'transgender' (Trans Awareness Project, n.d.). The first interpretation is that, 'transgender' is considered 240 as an umbrella term, which includes transsexuals (GLAAD, n.d.). Whereas the second interpretation is that, 'transgender' and 'transsexual' are two different terms, which carry different meanings, although the public at large uses both terms interchangeably (Scrutti, 2014) .
If the 2016 survey is omitted due to the vagueness of the category being researched in, we can infer from the 2001 survey that there are at least 50,000 transsexuals in this country, if not more.
6.2.The Legal Standpoint in Relation to Transsexualism in Malaysia
At the outset, the author states that there is no specific legislation in Malaysia that recognises the status, rights and welfare of transsexuals in Malaysia. However, in contrast, legislations that are unfavourable to the transsexuals' well-being are in existence. There are numerous instances of transsexuals going to court fighting for their rights and recognition, but have come to no avail. The sections below illustrate such assertions by the author.
Births and Deaths Registration Act 1957 & National Registration Act 1959
There relevant legislations, namely the Births and Deaths Registration Act 1957 ("BDRA") and the National Registration Act 1959 ("NRA") that have been visited on numerous instances for a direction and/or decision on the matters pertaining to transsexuals. There is no provision in the NRA authorising the National Registration Department of Malaysia ("NRD") to alter the gender information stated on the Malaysian Identification Card or also known as 'MyKad'. In addition, there is no provision in the BDRA permitting the recognition of altered sex of the deceased persons.
Mohd Ashraf Hafiz bin Abd Aziz, a male-to-female transsexual, had undergone a sex reassignment surgery in Thailand in 2009 and since then, named herself as Aleesha Farhana (Pandiyan, 2011) . Subsequently, in 2011, Aleesha made an application to the NRD to change her name and gender stated in the identification card but the NR had rejected her application. Aleesha then sought for an order from the Kuala Terengganu High Court (Pandiyan, 2011) . In the trial, the Senior Federal Counsel, who was representing the NRD, contended that there is no provision or law in Malaysia, which allows the change of gender stated on the identification card and the court, in deciding this kind of case, shall be caution as to the impact of its decision to the public interest (Jeswan, 2011) . The High Court agreed to the Senior Federal Counsel's submission and therefore, dismissed the application on the basis that the court has no power to order a gender change stated on the identification card because there is no law in
Malaysia that provides for such a change (Jeswan, 2011) . In addition, it is unfortunate that in the same year where Aleesha was frustrated by such ruling, she passed away due to heart complications and low blood pressure (Jeswan, 2011) . Aleesha was prohibited to be buried as a female and due to Aleesha's courageous battle of the legal recognition, her parents had encountered unnecessary ridicule and cruel taunts (Pandiyan, 2011) .
In Kristie Chan v Ketua Pengarah Jabatan Pendaftaran Negara [2013] 4 CLJ 627, the appellant, a transsexual, had undergone a gender reassignment surgery. The appellant sought a declaration to be declared as a woman and to compel the respondent, the National Registration Department ("NRD"), to change the gender information on the identification card from 'male' to 'female'. Appellant revealed the difficulties in securing employment and facing immigration problems in Thailand, China and Hong Kong https: //dx.doi.org/10.15405/epsbs.2018.12.03.22 Corresponding Author: Lee Sook Ling Selection and peer-review under In Fau En Ji v Ketua Pengarah Jabatan Pendaftaran Negara [2015] 1 CLJ 803, the applicant was biologically a female who had undergone a gender reassignment surgery at Thailand in order to transform into a male. After the surgery, the applicant applied to the respondent for change of name and gender and medical reports were submitted to support the application. Such application was rejected by the respondent. The applicant then commenced an action of judicial review against the respondent's decision.
Besides, the applicant had sought for a declaration that he is recognised legally as a male and sought a mandamus order to change his name as well as gender information from female to male.
The High Court dismissed the judicial review application by referring to the principle established in Corbett v Corbett [1970] 2 AER 33, that 'gender' is a complicated question to be decided, it is not determined by the applicant's desire alone and it involves consideration of chromosomal, gonadal, genital and psychological factors. The High Court further held that, the applicant failed to comply with the 'Kristie Chan test' as the medical evidence provided was insufficient and it did not clarify on the chromosomal issue. Zaleha Yusof J had also cited the Paragraph 5.7 of 'Arahan Jabatan Pendaftaran Negara', which specifies that an application to change a sexual gender stated on an identification card is not allowed, unless, there is a court order authorising the change. Paragraph 5.7 of the 'Arahan Jabatan
Pendaftaran Negara' or NRD Directive reads as follows:
"5.7 Penukaran Nama Kerana Menukar Jantina
Pindaan jantina dalam kad pengenalan adalah tidak dibenarkan kecuali atas Perintah
Mahkamah.
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Alteration of gender information in the Identification Card is prohibited except with Court
Order.
Application for name change due to reassignment of gender shall be supported by the documents as follows:-a) Court Order which contains the details of declaration of the applicant's new gender b) Endorsement Letter by the Government Doctor (if any) c) Endorsement Letter for the gender reassignment surgery by Hospital in concerned; d) Birth Certificate (Original and Copy)
In Tan Pooi Yee v Ketua Pengarah Jabatan Pendaftaran Negara [2016] MLJU 825, the applicant, who was born as a female, had undergone gender reassignment surgery. Thus, the applicant sought for a declaration that "he" is legally a male and wanted to obtain consequential order to compel the Director General of NRD to change his name and gender detail in his identification card from 'female' to 'male'.
The application was allowed by the High Court where S Nantha Balan J was satisfied with the strong medical evidence provided by the applicant. The medical evidence, which supported the fact that, applicant is a 'male', are the reports submitted by the medical experts, for instance, a renowned plastic surgeon, Chartered Clinical Psychologist, Consultant Psychiatrist, Consultant Obstetrician & Gynaecologist, Radiologist etc.
S Nantha Balan J, in his judgment, had distinctively highlighted that, the area of law in Malaysia that relevant to this case and other jurisdictions are not quite settled. Judiciary's decisions are divided as in certain cases, the courts declined to recognise the individuals who had undergone gender reassignment surgery with the justifications, inter alia, the applicants were unable to pass the 'chromosome test'.
Whereas, in JG v Pengarah Jabatan Pendaftaran Negara [2006] 1 MLJ 90, the High Court refused to apply the 'chromosome test' and relied heavily on the medical evidence. S Nantha Balan J criticised the 'chromosome test' as 'archaic' and shall be abolished because scientifically, it is impossible for a biological female to have male chromosomes and vice versa and hence, to insist on satisfying the 'chromosome test' is unreasonable.
Besides, S Nantha Balan J had also affirmed that the applicant has a right to life guarantee under Art 5(1) of the Federal Constitution as the concept of 'life' shall necessarily include the applicant's right to live with dignity as a male and be legally recognised as a male. The honourable High Court judge had https: //dx.doi.org/10.15405/epsbs.2018.12.03.22 Corresponding Author: Lee Sook Ling Selection and peer-review under However, in January 2017, the Court of Appeal decided to reverse the High Court's decision (Melati, 2017) . The Court of Appeal with three-member bench had applied the 'chromosome test' and held that the respondent had failed to show medical evidence on chromosome change. The Court of Appeal followed principle laid down in the English case of Corbett v Corbett [1970] 2 AER 33, where the respondent/applicant is required to provide medical evidence of the changes in chromosomal, gonadal, genitals and psychological factors (Hafiz, 2017) .
S. Thilaga, an activist from Justice for Sisters, a grassroots campaign to promote Mak Nyah's rights, stressed that the Malaysian judiciary had been applying the outdated legal precedents that are "inconsistent with science and lived experiences of trans people". She clarified that (Koshy, 2016) :
"Chromosomes do not determine our gender identity; this has been scientifically proven.
Chromosomes determine our sex, which refers to our body. Gender is determined by our brain -who we
are, how we see ourselves."
Minor Offences Act 1955
Transsexual, transgender and intersex in Malaysia are vulnerable to be arrested by the police authority for 'insulting behaviour' under S 14 of the Minor Offences Act 1955 ("MOA"). In pursuant to S 14 of MOA, any person who speaks or behaves or exhibits in an insulting, threatening, abusive or indecent manner with intention to provoke a breach of the peace, shall be liable to a fine not more than RM 100 (Attorney General's Chambers of Malaysia, n.d.).
6.3.States' Islamic Criminal Enactments
In Muslim man who dresses in woman's attire or poses as a woman and if convicted, the offender is liable to a fine of not more than RM 1,000 or to a jail term of not more than six months or both. S 67 of the Negeri Sembilan Enactment specifies that any person who behaves in an indecent manner in the public place shall be liable on conviction to a fine of not more than RM 500 or to a jail term of not more than six months or both. Similarly, the term 'indecent' is not defined under the Negeri Sembilan Enactment and https: //dx.doi.org/10.15405/epsbs.2018.12.03.22 Corresponding Author: Lee Sook Ling Selection and peer-review under 
Conclusion
The author concludes this article by recommending that a Task Force be set up to study this phenomenon in detail to come up with suggestions and recommendations in tackling the growing transsexualism issue in Malaysia. Following calls from many quarters, the time has come for the Task Force to study on the possibility of implementing new laws for transsexuals. For Malaysia to be a truly modern, up to date globalised country, this is one way it can demonstrate to the world that by improvising the current laws in relation to transsexuals, Malaysia is moving in the right direction to be aligned with a globalised consensus pertaining to championing human rights issues on all fronts.
